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 EJJ/Certification Studies are infrequent in many 
jurisdictions but when they arise they are often high 
profile cases that receive a lot of scrutiny.  

 If you do not do these reports with some frequency, it 
is hard to remember exactly what you need to focus 
on and what is expected of you.  

 We hope to provide you with a roadmap for 
navigating through an EJJ/Certification case. 



 EJJ:  Extended Juvenile 
Jurisdiction: 

 Court has jurisdiction until 21 
 Adult sentence imposed but 

stayed over the offender’s head

 Adult Certification: 
 Entire case moves to adult court
 Juvenile Jurisdiction no longer 

applies
 Treated entirely like an adult 

offender



 Of the 10,000+ juvenile felonies 
disposed on average each year in 
Minnesota, only 1% or approximately 
100 juveniles are certified each year.

 Only 3% of that 10,000 
(approximately 300) receive EJJ each 
year - despite 2400 of these juveniles 
being statutorily eligible for 
presumptive certification. (12.5%)



Automatic (file in adult court): 
-16 or 17 yrs old charged with First Degree Murder
-prior adult certification 
-defendant now age 21 or older*

Presumptive (starts in juvenile court, but certification presumed):
-16 or 17 yrs old: 

-charged with presumptive commitment felony
(severity 8 or higher) and/or
-committed any felony offense while using a firearm

***when presumptive certification can simply designate EJJ

Non-presumptive (starts in juvenile court/is presumed to stay in juvenile 
court)

- at least14 yrs old charged with felony level offense



Presumptive Certification Offense Non-Presumptive Certification

Certification Certification

EJJ EJJ

Remain in Juvenile System



Minnesota has had laws allowing juveniles to stand 
trial as adults since 1917:

“the court may in its discretion, cause any alleged
delinquent child of the age of twelve years or over to be 
proceeded against in accordance with the laws that may 
be in force governing the commission of and punishment 
for crimes and misdemeanors, or for the violation of 
municipal ordinances, by an order directing the county 
attorney to institute such prosecution as may be 
appropriate.” Ch. 397, § 21, 1917 Minn. Laws 570



“a child who violates 
any law of the state or 
any city or village 
ordinance; or who is 
habitually truant or 
incorrigible, or who 
knowingly associates 
with vicious or immoral 
persons; 



or who habitually 
uses obscene, 
profane or indecent 
language; or who is 
guilty of lewd or 
immoral conduct 
involving another 
person;”



or who without just cause 
and without the consent of 
his parent, guardian or 
other custodian absents 
himself from his place of 
abode, of who knowingly 
visits any place which 
exists, or where his 
presence is not permitted, 
in violation of law; 



Reference Hearings allowed juveniles to be 
waived to adult court upon a showing that 
“the child is not suitable to treatment or that 

the public safety is not served under the 

provisions of laws relating to juvenile 

courts.” Minn. Stat. § 260.125 (1969). 



In 1970, 15 year old Gary Hogan planted a bomb 
in the women’s bathroom of the Dayton’s 
department store in downtown St. Paul. He was 
dressed in ladies clothing and wearing a long 
black wig. The blast seriously injured a woman in 
the restroom. 

Another bomb (ten times more powerful) was 
located in a locker about 30 feet from the first 
bomb and was intended to go off after 
emergency personnel responded to the first 
bomb, but malfunctioned and failed to detonate.

Hogan was referred to adult court for 
prosecution and ultimately convicted of First 
Degree Attempted Murder and Aggravated Arson 
and sentenced to 20 years in prison.



• the sophistication and maturity of the child as determined by 
consideration of the child’s home, environmental situation, 
emotional attitude and pattern of living;

• the record and previous history of the child;
• whether the child acted with particular cruelty or disregard for 

the life or safety or another;
• whether the offense involved a high degree of sophistication or 

planning by the child; and
• whether there is sufficient time available before the child 

reaches age nineteen to provide appropriate  treatment and 
control

The “Hogan” factors were codified into the delinquency 
procedural rules along with five additional considerations:



 1993 Juvenile Justice Task Force
 1994 Juvenile Crime Act: Certification 

and  Blended Sentencing (EJJ) also 
established the Public Safety Factors

 Prior to 1994 these proceedings were 
known as Adult Reference Hearings



 In 1993 the Juvenile 
Justice Task Force 
was created to come up 
with a stronger 
response by 
Minnesota’s juvenile 
justice system when 
dealing with repeat 
and serious offenders.



The 1994 Juvenile Court Act was 
intended to have the juvenile laws 
focus MORE on public safety (as 
opposed to rehabilitation) to deal with 
this new “threat”.

In the early 90’s:

Gangs + Drugs (crack) =

Juvenile violent offenders 
commonly being called 
“Super-predators”



 The Task Force 
recommendations 
were codified by 
the legislature into 
the 1994 Juvenile 
Crime Act which 
established our 
current E.J.J. & 
Certification 
structure.



1. Seriousness of the offense
2. Culpability of the child
3. Prior Record of Delinquency
4. Programming History
5. Adequacy of Programming/Punishment
6. Dispositional Options
Greater weight must be given to Seriousness of the 
Offense and Prior Record of Delinquency



 In order to weigh the 
Public Safety factors 
properly and consistent 
with the Statute you 
have to shift the 
paradigm through 
which juvenile cases 
are usually viewed.



 Juvenile courts are 
predominantly intended to be 
focused on rehabilitation (least 
restrictive, best interests, etc.)

 The Certification/E.J.J. analysis 
must focus on what serves 
PUBLIC SAFETY.  

 You will have to work hard to 
keep that change in perspective 
when you do an EJJ/Cert report. 



 Public Safety
 Punishment
 Not Best Interests
 Presumption for adult certification
 Burden on Defense to rebut

This is somewhat unusual in 
juvenile cases and might be 
difficult and/or 
uncomfortable for you. 





I KNOW  THEM!



A. Seriousness of the offense
B. Culpability of the child
C. Prior Record of Delinquency
D. Programming History
E. Adequacy of Programming/Punishment
F. Dispositional Options
Greater weight must be given to Seriousness of the 
Offense and Prior Record of Delinquency
This is an exclusive list- “only factors to be considered”



A. Seriousness of the offense

in terms of community 
protection, including 
the existence of any 
aggravating factors 
recognized by MN 
Sentencing Guidelines, 
the use of a firearm and 
the impact on any 
victim





Aggravating Factors
as recognized by Sentencing Guidelines

▪ A particularly vulnerable victim (due age, infirmity, reduced 
physical or mental capacity)

▪ A victim who was treated with particular cruelty
▪ Victim was selected because of race, color, religion. Sex, 

sexual orientation, disability, age, or national origin
▪ Offense was committed in the presence of a child
▪ Participation of three or more participants in the crime
▪ A crime that was committed in a location where a victim had 

an expectation of privacy
▪ This is NOT an exclusive list, but the other aggravating factors almost never apply-make 

sure you review Sentencing Guidelines 



Has repeatedly been 
found by Minnesota 
Appellate Courts to 
weigh heavily in 
making an offense 
more serious…

and is explicitly something you 
must  consider under this factor.



In Person Crimes/Crimes of 
Violence the impact on the direct 
victim tends to be clear:
◦ Murder
◦ Sexual Assault 
◦ Physical Assaults
◦ Robbery
◦ Kidnapping



But who else might be 
considered a “victim”?

• Family members 
• Friends
• School
• Community





B. The Culpability of the child 
in committing the alleged offense

Including the level of 
participation in 
planning and carrying 
out the offense and any 
mitigating factors 
recognized by MN 
Sentencing Guidelines



How to assess culpability?

When the juvenile is the only participant in the offense, the 
culpability factor support certification. In re Welfare of S.J.T., 726 
N.W.2d 341 (Minn. App.2007)

The highest level of culpability exists when a juvenile plans and 
executes an entire offense alone. In re Welfare of A.P.B., No.A07-1501, 
(Minn. App., Nov. 14, 2016)(unpublished decision).

High level of culpability is shown when the juvenile is the “primary 
participant” in the offense, for example, brandishing a weapon in the 
coursed of a robbery. St. Louis County vs. S.D.S., 610 N.W.2d 644,688 
(Minn. App. 1996).



Mitigating Factors
as recognized by Sentencing Guidelines

▪ The victim was an aggressor in the incident

▪ The juvenile played a minor or a passive role or 
participated under coercion or duress 

▪ The juvenile lacked substantial capacity for judgment 
due to physical or mental impairment.  *This does NOT 
include the voluntary use of intoxicants.

▪ Other substantial grounds that mitigate the offender’s 
culpability but are not sufficient as a defense.



Mitigating Factors
the caselaw

To constitute a mitigating factor, the juvenile’s impairment must be “extreme” to 
the point that it deprives the offender of control over their actions. State v. 

McLaughlin, 725 N.W.2d 703 (Minn. 2007). 

What things have MN Appellate Courts found 
not to be mitigating factors:

• Low I.Q. and  learning disabilities
• P.T.S.D.
• Bipolar disorder
• F.A.S/F.A.E.
• Conduct Disorder
• A.D.H.D.
• Depression
• Anti-Social personality traits
• Voluntary Intoxication



C. Prior record of delinquency



C. Prior record of delinquency
So what counts?

In re Matter of the Welfare of N.J.S., 753 N.W.2d 
704 (Minn. 2008) defined this factor:

Prior record of delinquency refers to 
“records of petitions to juvenile court and 
the adjudications of alleged violations of 
the law by minors.” 



C. Prior record of delinquency
So what does that mean?

Can include pending charges (filed, but not 
resolved) because otherwise it would unduly limit 
the court’s ability to accurately assess the risk to the 
public. *This would also include charges for which 
adjudication was stayed
In re Welfare of K.A.P., 550 N.W.2d 9,12 (Minn. App. 1996).

Can in include JPO charges.  Petty adjudication for 
obstructing and fifth degree assault supported 
certification. 
In re Welfare of J.R.T., No. A03-242, 2004 WL 614804 at *1(Minn. App. Mar. 
30, 2004)(unpublished decision).



So what’s the main focus when 
looking at the prior record?

Again, PUBLIC SAFETY is the focus and the underlying 
facts of the offenses are relevant.

Whether record discloses escalating criminal behavior. 
In re Welfare of R.D.M.III, 825 N.W.2d 394,400 (Minn. App. 2003).

Whether the record reflects gang related behaviors. 
Misdemeanor convictions do not lessen the weight to be given this factor.   The 
court should consider the underlying facts and all were gang related.
St. Louis County vs. S.D.S., 610 N.W.2d 644 (Minn. App. 2000)





D. The child’s Programming History 
including the child’s willingness to participate 

meaningfully in available programming

▪ Willingness

▪ Meaningful 

Participation

▪ Available Programming



D. The child’s Programming History
What does that include?

A child’s programming history is not limited to formal 
programming history in the juvenile justice system; 
instead it broadly refers to programming history 
consisting of a specialized system of services, 
opportunities, or projects designed to meet a 
relevant behavioral or social need of the child.

In re Matter of the Welfare of J.H., 844 N.W.2d 28, 39(Minn.2014)



D. The child’s Programming History
What does that include?

Includes mediation, out of home placement and school interventions. 
St. Louis County vs. S.D.S., 610 N.W.2d 644 (Minn. App. 2000)

Failure to participate in programming offered at school, tutoring or job 
search program can be considered. In re Welfare of K.M.,544 N.W.2d 781 (Minn. 
App. 1996)

A juvenile’s occasional good-faith participation in programming appears 
only in response to threats of immediate consequences can be considered 
favoring certification. In re Welfare of P.C.T., 823 N.W.2d 676 (Minn. App. 2012)



Programming History -What else can that include?

▪ Truancy program
▪ Diversion program
▪ Probation supervision
▪ Counseling,
▪ CMH services, 
▪ CD treatment, 
▪ School behavior intervention program, 
▪ I.E.P., 
▪ Job Skills program
▪ Programming while in detention
▪ Etc.

“broadly refers to programming history consisting of a 
specialized system of services, opportunities, or projects 
designed to meet a relevant behavioral or social need of the 
child.”



E. Adequacy of Punishment or Programming
available in the juvenile justice system 

and 

F. Dispositional Options available for the child
*these two factors are usually weighed together
and there is significant overlap in the analysis



 Insufficient time for rehabilitation under the juvenile system an 
appropriate consideration when deciding whether or not to certify.  In re 

Welfare of U.S., 612 N.W.2d 192,197 (Minn. App. 2000)
 A strong need for treatment that is not available or would require more 

time to complete than that remaining under juvenile jurisdiction may way 
in favor of certification. In re Welfare of H.S.H., 609 N.W.2d 259, 263 
(Minn. App. 2000)

 Court can consider child’s lack of remorse and ongoing resistance to 
treatment or programming as indicating child unlikely to be rehabilitated 
through EJJ. In re Welfare of M.A.B., No A03-1651, 2004 WL 1965672 at 
*1(Minn. App. Sept. 7, 2004)(unpublished). 



 The disparity of punishment 
available between the adult and 
juvenile system is a valid 
consideration. In re Welfare of S.A.C., 
No A07-1109, 2008 WL 170580 at 
*1(Minn. App. Jan. 22, 
2008)(unpublished). 

 EJJ jurisdiction may provide adequate 
treatment, but not adequate 
punishment. In re Welfare of T.M.W., 
No A05-1913, 2006 WL 2865214 at 
*1(Minn. App. Oct. 10, 
2006)(unpublished). 



The availability of juvenile programming 
does not necessarily favor maintaining 
juvenile jurisdiction. In re Welfare of 
R.D.M.III., 825 N.W.2d 394, 401 (Minn. 
App. 2013)

Court erred when they weighed fifth and 
sixth factors in favor of EJJ jurisdiction when 
record failed to show by clear and 
convincing evidence that the rehabilitation 
offered under EJJ would address 
significant risk in juvenile engaging in 
ongoing violence. 
In re Welfare of P.C.T.,823 N.W.2d 
676,684(Minn. App. 2012)



Don’t forget to:

Give GREATER weight to 
the Seriousness of the 
Offense and the Prior 
Record of Delinquency



***THIS IS CRITICAL****

Non-presumptive certification case:
The State must prove by clear and convincing evidence that 
retaining the matter in the juvenile system DOES NOT serve 
PUBLIC SAFETY.

Presumptive certification case:
Certification is presumed and the juvenile MUST REBUT that 
presumption by clear and convincing evidence that retaining the 
matter in the juvenile system serves PUBLIC SAFETY.



You are to complete the report as if 
the facts asserted in the petition are 
true (they did it as asserted).

Remember this report is to 
determine what is in the best 
interest of public safety not what is 
best for the juvenile.

Remember your determination 
must be based on the public safety 
factors and what serves PUBLIC 
SAFETY!!!




